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SITUATION

IV.

In the time of war between the United States and
State Z, a merchant vessel of State Z is overtaken by a
·war vessel of the United States. The 1nerchant vessel
resists capture and tries to escape, but is captured and
found to have on board certain goods 'v hich the captors
wish for immediate use, but which are said by the cap. tain and seem in fact to belong to neutral parties.
Should these goods be treated as hostile~ What action
could be taken ~
SOLUTION.

The goods should not be treated as hostile.
The goods should not be taken from the vessel except
for better preservation thereof or unless such articles are
absolutely needed for the use of vessels or arn1ed forces
of the United States. The appropriation of innocent
neutral goods must be justified by military necessity, not
by mere wish or desire.
NOTES OX SITUATION IV.

Status of rnerchant vessels as regards capture.-There
is a wide difference between the capture of an enemy
merchant vessel and the capture of a neutral 1nerchant
vessel. The enemy vessel is captured as a proper act
in the conduct of the war. The presumption in the
case of capture of an enemy vessel is that it is good
prize and the burden of proof of exe1nption rests upon
the enemy. The presu1nption in the case of the capture of a neutral vessel is that it is exe1npt until
proved good prize by the proper authorities. The
liability to capture is the deterrent which is present
to the neutral to cause him to refrain from becoming
involved in the hostilities. The neutral vessel is, if innocent, liable only to inconvenience. Resistance by force
by a neutral vessel would be tJtken as evidence of guilt.
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Resistance by force by an enemy vessel would be but a
natural attempt to aYoid certain penalties.
Resistance in general.-lt is not easy to determine
what kind of resistance constitutes a sufficient ground
for seizure, and the courts have therefore held that they
can not so differentiate, but that any resistance will
render a vessel liable to seizure. In the case of the Jane
it was decided that an American merchant vessel attempting flight from an unknown vessel but heaving to on
discovering that it was a French cruiser that was firing
upon her, was guilty of resistance to search. (The Jane,
37 Court of Claims, U. S., 24.) Not even grave apprehension of illegal condemnation will justify a neutral merchant vessel in resisting the right of search by
a belligerent. (The Rose, 37 Cou-rt of Claims, U.S., 290.)
Regulations as to resistance.--The British regulations
in regard to resistance in general are as follows:
RESISTA:-rCE.

145. The Commander should detain any Vessel which forcibly
resists Visit or Search.
146. A mere attempt at escape is, in itself, no ground for Detention, though the Commander will not be liable for injury which
he~ may canse to the Vessel, or her Crew, in forcibly preYenting
her escape.
1-17. The Penalty for Resistance by the :Master of a Neutral
Vessel is the confiscation of the Yessel and the Neutral cargo.
Hesistance by the ~laster of an Enemy's priYate ship does not
forfeit a Neutral cargo, whieh will, howeYer, be condemned if
found on board an armed Ship of the Enemy.
RESISTANCE BY NEUTRAL CONYOY.

14S. Any resistance made by a Neutral Conyoying Ship to the
lawful Visit and Search of a Vessel under her escort will justify
the Detention both of the Convoying Ship and of all Vessels convoyed by her.
149. If, upon the Visit and Search of a Vessel under Neutral
C01n·oy, it shall appear tbat the ~laster set sail with instructions
to make an armed resistance to Search, the Vessel should be
Detained.
ENEMY CONYOY.

150. Yessels under Enemy ConYoy are, from that circumstance
alone, liable to Detention. (Admiralty :Manual Prize Law, 1888,
p. 44.)
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Japanese Regulations of 1904 state:

ART. XXXVII. Any Yessel that comes under one of the following
categories shall be captured, no matter of what national character
i1. is:
1 Yessels that carry persons, papers, or goods that are contraband of war.
2. Vessels that carry no ship's papers, or haye willfully nlutilated or thrown them a\vay, or hidden them, or that produce
false pap~rs.
3. Vessels that ha ,.e Yiolated a blockade.
4. Yessels tlu1 t are deemed to ha Ye been fitted out for the
euemy~s military BerYice.
5. Vessels that engage iu scouting or carrying information in
the interest of the enemy, or are deemed. clearly guilty of any
other act to assist the enemy.
G. Yess(~ls tba t oppose Yisita tion or search.
7. Yessel's Yoyaging under the convoy of an enemy's man-ofwar.
~-\.RT. XLVIII. Vessels that have oppos~d Yisit or search, and all
the good!:; belonging to the owners of such Yessels, shall be forfeited.

The instrnction'3 issued for the Spanish na YY in 1898
provided:
In consequence of the Yisit the Yessel is captured in the following cases:

*

*

*

*

*

*

if actiYe resistanC'e is offered to the Yisit, that is, if force is
employed to escape it.

General Orders, No. 492~ of the Navy Department,
June 20, 1898, stated thatA Yessel under any circumstances resisting Yisit, destroying her
papers, presenting fraudulent papers, or attempting to escape
should be sent in for adjudication.

Neutral goods on armed vessels.-In the case of the
Fanny, neutral Portuguese property was placed on board
a British ar1ned ship 'vhich was captured by an American
schooner and afterwards was retaken by a British war
vessel. It was decided by the British court that neutral
property thus shipped 'vas, if captured, liable to condemnation, and if recaptured, subject to salvage. (1
])odson's Admiralty Reports, 443.) An American decision of the same period ( 1815) maintained, though with
strong dissent, that--
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A neutral may lawfully employ an armed belligerent vessel to
transport his goods, and such gooC.s do not lose their neutral
character by the armament, nor by the resistance made by such
vessel, provided the neutral do not aid in such armament or resistance, although he charter the whole vessel, and be on.board at
the time of the resistance. (The N ereide, 9 Crunch, U. S. Supreme Court Reports, p. 388.)

This decision \vas affirmed in the case of the Atlanta
in 1818. (3 'Vheaton, U. S. Supreme Court Reports,
415.)
The British point o:f view, that neutral goods upon an
ar1ned vessel o:f a belligerent would be liable to confiscation, seems to be generally held at present, though such
cases are little likely to arise.
Early British opinion as to merchant vessels.-The general subject o:f resistance to visit and search was considered quite :fully in the case o:f the Llf aria. Sir 'Villia1n
Scott mentions certain principles which he regards as
incontrovertible. He maintainsthat the right of visiting and. searching merchant ships upon the
high seas, v;hateyer be the ships, whatever be the cargoes, whatever be the destinations, is an .incontestable right of the lawfully
commissioned cruisers of a belligerent nation. i: say, be the
ships, the cargoes, the destinations what they may, because, till
they are visited and searched, it does not appear what the ships,
or the cargoes, or the destinations are; and it is for the purpose
of ascertaining these points that the necessity of this right of
visitation and search exists. The right is so clear in principle
that no man can deny it who admits the legality of maritime capture; because if you are not at liberty to ascertain by sufficient
inquiry whether there is property that can legally be captured
it is impossible to capture. Even those who contend for the
inadmissible rule that free ships make free goods must admit the
exercise of this right, at least for the purpose of ascertaining
whether the ships are free ships or not. The right is equally
clear in practice, for practice is uniform and universal upon the
subject. The many European treaties which refer to this right
refer to it as preexisting, and merely regulate the exercise of it.
All writers upon the law of nations universally acknowledge it,
without the exception eyen of Hubner himself, the great champion
of neutral pri Yileges.
In short, no man in the least degree conversant in subjects of this kind has e,·er, that I know of, breathed
a doubt upon it. The right must unquestionably be exercised
with as little of personal harshness a~d of T"exa tion in the mode
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as possible; but, soften it as n;tuch as yon can, it is still a right
of force, though of a lawful force--something in the nature of
ciYil process \Yhere force is employed, but a la\vful force which
can not be lawfully resisted. For it is a wild conceit that wbereYer force is used it may be lawfully resistej. The only case
where it can be so in n1atters of this nature is in a state of war
and conflict between two countries, where one party bas a perfect
right to attack by force and the other has an equally perfect right
to repel by force. But in the relative situation of two countries
at peace with each other no such conflicting rights can possibly
coexist.

Later in the same case he sets forth the penalty:
The penalty for the violent contravention of this right is the
confiscation of the property so withheld frmn visitation and
search. For proof of this I need only refer to Vattel, one of the
most correct and certainly not the least indulgent of modern professors of public law. In Book III, c. vii, sect. 114, he expresses
himself thus: " On ne peut empecber le transport des effets de
contrebande, si l'on ne visite pas les vaisseaux neutres que l'on
recontre en mer. On est done en droit de les visiter. Quelqes
nations puissantes ont refuse en dif6~rents temps de se soummettre a cette Yisite; aujounl'hui un vaisseau neutre, qui refttseroit de soufjrir la '1/isite, se feroit condamner par cela seul, c01nme
etant bonne prise." Vattel is here to be considered not as a
lawyer merely delivering an opinion, but as a witness asserting
the fact-the fact that such is the existing practice of modern
Europe. And to be sure, the only marvel in the case is that be
should mention it as a law merely modern, when it is remembered
that it is a principle not only of the ci vii law (on which great
part of the law of nations is founded), but of the private jurisprudence of most countries in Europe, that a contumacious refusal to submit to fair inquiry infers all the penalties of convicted guilt. Conformably to this principle, we find in the celebrated French Ordinance of 1G81, now in force, article 12, " That
every '1/essel shall be good pr-i.ze in ca.se of resistance and combat;" and Valin in his smaller Commentary, p. 81, says expressly
that although the expression is in the conjunctive, yet that the
1'esistanee alone is sufficient. He refers to the Spanish Ordinance,
1718, evidently copied from it, in which it is expressed in the disjnncti\·e, "in case of resistance or eombat." And recent instances are at band and within view in which it appears that
Spain continues to act upon this principle. The first time in
which it occurs to my notice on the inquiries I ba Ye been able to
make in the institutes of our own country respecting matters of
this nature, excepting what occurs in the Black Book of the Admiralty, is the order of council, 1664, article 12, which directs,
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"That when any ship met withal by the royal navy or other ship
commissionated shall fight or make resistance, the said ship and
goods shall be adjudged lawful prize," and, "deliberate and continued resistance to search on the part of a neutral vessel to a
lawful cruiser is followed by the legal consequence of confiscation." (The jJJ aria, 1 C. Robinson's Admiralty Reports, p. 340.)

If the ship resisting or attempting to rescue itself is a
neutral the cargo would be liable to confiscation. If an
ene1ny ship persists or atten1pts to escape the act is one
against which the captor is supposed to be on his guard.
In the case of the Catherina Elizabeth, in 1804, it 'vas
held of the attempt of an enemy master to rescue his vessel thatIt could only be the hostile act of a hostile person who was
prisoner of war, and who, unless under parole, had a perfect
right to attempt to emancipate himself by seizing his own vessel.
If a neutral master attempts a rescue be Yiolates a duty which is
imposed upon him by the law of nations, to submit to come in
for inquiry as to the property of the ship or cargo, and if he
violates the obligation by a recurrence to force the consequence
will undoubtedly reach the property of his owner, and it would, I
think, extend also to the confiscation of the whole cargo entrusted
to his care and thus fraudulently attempted to be withdrawn from
the rights of war. With an enen1y master the case is very different. No duty is viola ted by such an act on his part, lupum
auribus teneo, and if be can withdraw himself, he has a right to
do so. ( 5 C. Robinson's Adrniralty oRe ports, p. 232.)

Opinions of text-w?~iters.-Dupuis 'vrites somewhat at
length of resistance to visit and capture. He says:
Les neutl'es sont dans }'obligation de souffrir la visite, quelque
prejudiciable qu'elle leur puisse etre; mais ils peuvent etre
grandement tentes de s'y soustraire a cause des desagrements
qu'elle entraine, plus grandement encore lorsque leur conduite,
n'etant pas irreprocbable, les expose a la saisie.
Le procede le plus simple pour y echapper consiste a fuir, au
lieu d'obtemperer a la sommation du belligerant. Le belligerant
peut alors employer la force sans encourir aucune responsabilite
a raison des dommages que son artillerie peut causer au fugitif.
l\lais ces dommages sont consideres con1me une peine suffisante
de l'essai manque. Les doctrines anglaises s'accordent sur ce
point avec les doctrines fran~aises. "Une simple tentative de
fuite, dit le llfanuel des tJrises brUannique, n'est pas en soi une
cause de saisie, bienque le conunandant ne soit point responsable
25114--08-5
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des dommages qu'il peut causer au na vire ou a son equipage, en
empecbant par la force cette fuite.''
Semblable essai toutefois fournira tonjours au belligerant des
justes motifs de soup~on; la visite a laquelle il se livra n'en sera
que plus minutieuse et telle circonstance qui, a elle seule ne
l'aurait pas conduit a saisir, I'y decidera sans doute en devenant
plus suspecte apres une telle conduite.
Tout autres sont les consequences d'une resistance par la force.
Cette resistance constitue un acte hostile; elle entraine ipso fucto
confiscation du navire et de toute la cargaison·.
La violation de neutralite commise par le capitaine compromet
le cbarge1nent en meme temps que le vaisseau ;. les proprietaires
de marcbandises neutres inoffensives sont ainsi pun is d'a voir trop
mal place leur confiance. S'agit-il de na vires neutres na viguant
so us conYoi, la resistance du na vire conYoyeur au droite de visite,
pretendu par un Yaisseau britannique dument commissione suffit,
nous l'a vons YU, a en trainer le car)ture de tout le convoi. Les
Anglais regardent les convois a ,·ec une telle defiance et leur tenwigent une telle bostilite que la seule decouYerte, au cours de la
visite, d'instructions donnees a un des Yaisseaux convoyes de
s'opposer par la force :l toute perquisition, suffirait a determiner
la saisie de ce Yaisseau, bien qu'aucune resistance n'ait ete faite.
A. plus forte raison, le naYire neutre quina viguerait sons convoi
ennemi serait-il, pour ce seul fait, puni de confiscation, car la menleur raison de sa presence en compagnie si cornpromettante ne
ponrrait etre que la ferme intention de resister au droit de visite.
La cargaison neutre, au contraire, n'encourt pas toujours confiscation a bord d'un na vire ennemi, par cela seul que le navire a
fait resistance. Les Anglais distinguent selon que le vaisseau
etait arme ou non: etait-il arme, le proprietaire du cbargement
neutre ne l'a evidemment cboisi que dans le but de soustraire ses
biens a la visite, et cela justifie la confiscation; n'etait-il pas arm~,
le. neutre a pu lui confier ses biens sans prevoir aucun acte de
force; on ne saurait lui reprocber d'avoir Youlu s'opposer au
droit de visite. Si le navire ennerni a neanmoins resiste comme
c'etait son droit de le faire dans son propre interet et dans !'interet de sa cargaison ennemie, cette attitude Iicite ne doit pas
prejudicier aux biens neutres a son bord. (Le droit de la guerre
nwritin1e, Nos. 254, 255; p. 223.)

Duboc gives his opinion as :follows:
Si le na vire suspect refuse de s'arreter et rnanifeste par sa
rnanoeuvre !'intention d'ecbapper a la Yisite, le croiseur est autorise a tirer a boulet, sur son avant, rnais sans l'atteindre. Si,.
enfin, cette seconde somma tion reste sans effet, le croiseur a le
droit de donner la chasse et d'en1ployer la force, sans qu'on puisse
le rendre responsable des avaries qui peuvent arriver au navire
poursuivi. Si le neutre refuse par la force et engage un combat
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it la snite dnquel il est reduit, le navire est considere comme de
bonne prise. Nouse partageons a cet egard l'aYiS de Hautefeuillo
qui assinlile la resistanre a l'exercise de la YiSite an fait de porter de la contrebande de guerre et de Yioler la neutralite. On ne
peut nier dans to us les cas qu'il s'agit la cl'une violation flagrante
de droit international; et nons ajouterons que cclui qui se met
seien1ment dans un cas se1nblable le fait a ses risqnes et perils.
Nons som1nes, sur ce point, d'accord a Yec le jurisprudence
anglaise, avec cette restriction que le navire doit etre confisque
ainsi que la cargaison dans le senl cas ou elle appartient au
capitaine ou a l'armateur. Dans le cas contraire. la cargaison
doit etre rendue. Si le navire qui a tente d"tkhapper a la visite
est ennemi, charge de rnarchandise neutre, celle-ci doit etre
egale1nent rendue. Nons ne saurions aller anssi loin que le juge
de l'Amiraute William Scott (Lord Stowell) qui, dans le cas
d"un na vire neutre charge par des neutres, conjisque le tout. Il
est eYident que, seuls, le capitaine et l'arn1ateur qu'il represente
ont viole le droit, et que les chargeurs n'en san.raient rendus
responsables. ( Le droit de visite, p. 49.)

Hall states thatThe right of c-apture on the· ground of resistance to visit, and
that of subsequent confiscation, flow necessarily from the lawfulness of visit, and give rise to no question. If the belligerent
when visiting is within the rights possessed by a state in amity
with the country to which the neutral ship belongs, the neutral
master is guilty of an unprovoked aggression in using force to
prevent the visit from being accomplished, a·nd the belligerent
may consequently treat him as an enen1y and confiscate his ship.
The only point arising out of this cause of seizure which
requires to be noticed is the effect of resistance upon cargo when
made by the master of the vessel, or upon vessel and· cargo
together when made by the officer commanding a convoy. '!,he
English and A1nerican courts, which alone seen1 to have had
an opportunity of deciding in the matter, are agreed in looking
upon the resistance of a neutral master as involving goods in
the fate of the vessel in which they are loaded, and of an officer
in charge as condemning the whole property placed under his
protection. " I stand with confidence," said Lord Stowell, " upon
all fair principles of reason, upon the distinct authority of
Vattel, upon the institutes of other maritime countries, as well as
those of our own country, when I venture to lay it down, that by
the law of nations as now understood a deliberate and continued
resistance to search, on the part of a neutral vessel to a lawful
cruiser, is followed by the legal consequences of confiscation."
But the rules accepted in the two countries differ with regard
to property placed in charge of a belligerent. Lord Stowell, in
administering the law as understood in England. held that the
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immunity of neutral goods on board a belligerent merchantman
is not affected b~· the resistance of the master; for while on the
one hand he bas a full right to sa Ye from capture the belligerent
property in his charge, on the other the neutral can not be
assumed to haYe calculate<l or intended that Yisit should be
resisted.

*

*

*

*

*

The American courts carry their application of the principle
that neutral goods in enemy's vessels are free to a further point,
and hold that the right of neutrals to carry on their trade in such
yessels is not impaired by the fact that the latter are armed.
(Hall, International Law, 5th ed., p. 729.)
~T eutral

7Jroperty on enemy merchant vessel.-An enemy merchant Yessel resisting search and endeavoring to
escape, according to the opinion in the case of the 0 atharina Elizabeth and in other cases, is doing 'vhat it ·has
n right to do. Of course there would be little question of
the condemnation of all property belonging to the owner
of the Yessel which was on board the Yessel resisting the
search. The status of the neutral property 'vould still
be under the principles of the Declaration of Paris of
1856.
By the Declaration of Paris, regarded as generally
binding, and binding by formal accession on the part
of most statesThe neutral flag covers enemy's goods, with the exception of
contraband of war.
Neutral goods, with the exception of contraband of war, are
not liable to capture under any flag.

To the principles of this Declaration it may be safely
said that the United States has adhered. Accordingly
the neutral goods even on an enemy merchant vessel
which had resisted search would not be liable to capture
unless such goods 'vere contraband. Ordinarily a war
vessel would not wish " for immediate use " goods which
'vould not be under the category of conditional contraband, but in order that goods of this kind be included in
the list o£ conditional contraband they 1nust have a belligerent destination. If the neutral goods on the enemy
merchant Yessel which resists search ha Ye a belligerent
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destination the right of preemption as conditional contraband 'vould be operatiYe. The appropriation of the
neutral goods 'vould in general have to be based on need
rather than on wish for immediate use, i. e., the wish for
luxuries which might be on board and belong to the neutral would not be sufficient ground for appropriation,
while the im1nediate need of flour might be a proper
ground.
Preemption.-ln the case of the H aabet in 1800, Sir
''Tilliam Scott states the general doctrine as to preemption as held at that time : The right of taking possession of cargoes of this description,
Oommeatus or Provisions, going to the enemy's port, is no peculiar claim of this country; it belongs generally to belligerent
nations. The ancient practice of Europe, or at least of several
maritime states of Europe, was to confiscate them entirely; a
century has not elapsed since this claim has been asserted by
some of them. A more mitigated practice has prevailed in later
times of holding such cargoes subject only to a right of preemption, that is, to a right of purchase upon a reasonable compensation, to the individual whose property is thus diverted. I have
never understood that on the side of the belligerent this claim
goes beyond the case of cargoes avowedly bound to the enemy's
port, or suspecte<) on just grounds to have a concealed destination of that kind, or that on the side of the neutral the same exact compensation is to be expected which he might have demanded
from the ene1ny in his own port. The enemy may be distressed
by famine, and may be dri\en by his necessities to pay a famine
price for the commodity if it gets there; it does not follow that
acting upon my rights of war in intercepting such supplies I am
under the obligation of paying that price of distress. It is u
n1itigated exercise of war on which my purchase is made, and no
rule has established that such a purchase shall be regula ted
exactly upon the same terms of profit which would have followed
the adventure if no such exerci~e of war had intervened; it is a
reasonable indemnification and a fair profit on the co1nmodity
that is due, reference being had to the original price actually
paid by the exporter and the expenses which he has incurred. As
to what is to be deen1ed a reasonable indemnification and profit,
I hope and trust that this country will never be found backward
in giving a liberal interpretation to these terms: but certainly the
cnpturing nation does not always take these cargoes on the same
terms on which an enen1y would be content to purchase them;
much less are cases of this kind to be considered as cases of costs
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and damages. 111 which all loss of possible profit is to be laid upon
unjust captors: for these al'e not unju~t captures, but authorized
exercises of tlle rizllts of war.
(2 C. Hobinson's Admiralty
Report, 174.)

In June~ lSG-1~ Great Britain adopted ".A.n act for regulating naval prize of war" (27 and 28 Victoria, cap.
25). rfhis act proYides for pree1nption.
3S. -n·here a Ship of a foreign nation passing the seas laden with
DaYal or Yictualling stores intended to be carried to a port of any
Enemy of Her ~Iaje~ty is taken and brought into a port of the
United Kingdom. and the purchase for the sen·ice of Her ::\fajesty
of the stores on board the ~hip nppears to the Lords of the Admiralty expedient without the condemnation thereof in a Prize
Court, in that case the Lords of the Admiralty may purchase, on
the account or ft)r the sen·ice of Her ~Iajesty, all or any of the
stores on board the Ship; and the Commissioners of Customs may
permit the stores purchased to be entered and landed within any
port.

By the "Cnited States instructions issued June 20, 1898
(General Order ±92), it was declared24. The title to property seized as prize changes only by the
decision rendered hy the vrize court. But if the Yessel itself, or
Its cargo, is needed for immediate public use, it may be converted
to such use. a care~ul inYeutory and appraisal being made by impartial person~ and certified to the prize court.

In the sa 1ue instructions section 4615 of the Revised
Statutes is cited to the effect thatIf the captured Yessel, or any part of the captured property, is
not in condition to be sent in for adjudication, a survey shall be
had thereon and an appraisement made by persons as competent
and imvartial as can be obtained, and their report shall be sent to
the court in which proceedings are to be had; and such property,
unle~s appropriated for the use of the GoYernment, shall be sold
by the authority of the commanding officer present, and the proceeds deposited with the assistant treasurer of the United States
most accessible to such court, and subject to its order in the
cause.

Pradier- F odere says:
Dans des tout a fait exceptionels, il est permis de prendre
possession des proYisions du na Yire saisi ou capture~· lorsque le
croiseur, par exemple, a besoin de houille ou manque de Yivres,
et qu'U en trouYe a bord dn na Yire saisi, il est bien na turel qu'il
s'en empare. mais on exige theoriquement que ce soit par preemp-
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tion, et en prenant des mesures propres a offrir des garanties
suffisantes contre des abus toujours possibles de la part de ceux
qui, disposant de la force, ne sont que trop portes a s'en serYir
sans moderation. (8 Droit International Public, p. 653, § 3185.)

Perels maintains that an attempt to justify seizure, on
payment of indemnity, of articles which may be of use
for war, such as provisions, on the ground of preemption
is an arbitrary extension of belligerent rights and should
be absolutely discountenanced.
In case of urgent need, however, the belligerent may
take on payn1ent of an1ple indemnity neutral goods, particularly provisions bound toward the enemy state, even
when their military destination is not clear. This is not
based on the right of pree1nption, but flows fron1 the
right of seLf-preservation in case of urgent necessity, and
is of the same character as the right of angary.
( Offentliche Secrecht der Gegenwart, sec. 46.)
The articles for the government of the Navy provide
for the ren1oYal of goods from a prize under certain
circumstances:
· 16. No person in the :Xa Yy shall take out of a prize, or Yessel
seized as a prize, any n1oney, plate, good.s, or any part of her
equipn1ent, unless it be for the better preserya tion thereof or
unless such articles are absolutely needed for the use of any of
the Yessels or armed forces of the United States, before the same
are adjudged la wfnl prize by a competent court; but the whole,
without fraud, concealn1ent, or embezzlement, shall be brought in,
in order that judgment may be passed thereupon; and eYery
person who offends against this article shall be punished as a
court-martial n1ay d.irect.

The appropriation of neutral goods which the commander of the war vessel wishes which are on an enemy
merchant vessel not bound for any enemy destination
would be an act of entirely different character from
the appropriation of goods under similar conditions
which were of the nature of conditional contraband and
bound for an enemy destination. If the enemy merchant
vessel which resists search is bound for a neutral port
the right of preemption does not apply. The neutral
goods on this enemy 1nerchant vessel when not having
enemy destination are simply liable to the inconvenience
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consequent upon the sending in of the vessel for adj udication. The mere wish of the captors of the vessel that
they n1ay have these goods for immediate use is not
sufficient to justify appropriation even if full compensation is made. Of course there is no opposition from the
point of view of international law to the purchase by
agreement in ad vance of any such goods, but the appropriation of innocent goods of a neutral is an act liable to
give rise to serious complications.
Even in' case of w·tu· on land, \Yhere the belligerent is in
full control and exercising jurisdiction over property, the
rules in regard to appropriation are strict.
Preemption in war on land.-In case of war on land it
was provided at The Hague in 1899 thatART. 52. Neither requisition in kind nor services can be demanded from communes or inhabitants except for the necessities
of the army of occupation. They must be in proportion to the
resources of the country, and of such a nature as not to involve
the population in the obligation of taking part in military operations against their country.
These requisitions and services shall only be demanded on the
authority of the commander in the locality occupied.
The contributions in kind shall, as far as possible, be paid for
in ready n1oney; if not, their receipt shall be acknowledged.
(Law and Customs of War on Land.)

.._1merican practice and opinion.-The American practice and opinion has generally been to allow the a ppropriation or destruction of neutral property within
belligerent jurisdiction only on the ground of military
necessity, and even then full compensation must be paid
end, if possible, agreed upon in advance.
Where innocent neutral goods are in an enemy merchant vessel bound for a neutral port no guilt can attach
to the goods because the 1nerchant vessel attempts to
escape. Of course the goods would be liable to the consequences if it should be necessary to fire upon the enemy
merchant vessel to bring her to. If the n1erchant vessel
should be sunk in this way there would be no claim on
the part of the neutral O\vner against the United States.
These goods \vould be liable, as other goods within the
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actual area of hostilities, to damages incident to legitin1ate military operations.
The goods are innocent when the capture as stated in
Situation I\T is made and the reason for the a ppropriation is simply the captain's wish for such goods for immediate use. As a general principle this wish would not
be a sufficient ground for appropriation of the goods.
.A. desire or wish, however ardent, is not the justification
"rhich sanctions the taking of innocent neutral property
in the time of 'var any more than the taking of the same
property in the time of peace. Unless the property under
consideration is tainted with hostile character, it is as free
as under a neutral flag though subject to the inconYenience
due to the capture and adjudication of the vessel. The
only justification for its appropriation, therefore, 'vould
not be the captain's wish for the property for immediate
use, but a military necessity such as to demand its appropriation. The Articles for the Government of the Navy
are in entire accord 'vith the best practice in requiring
absolute need for the use of any of the vessels or armed
forces of the United States as justification for the removal
of neutral goods from a seized vessel in ad vance of the decision of the prize court. l\filitary necessity which would
j nstify the appropriation of neutral goods must be of
the nature of in1perative need for self-preservation; mere
convenience or desire is not a sufficient ground for such
seizure or appropriation. Full compensation must in all
cases be regarded as a sequence of such appropriation.
Conclusion.-The goods should not be treated as
hostile.
The goods should not be taken from the vessel except
for better preservation thereof or unless such articles are
absolutely needed for the use of any of the vessels or
armed forces of the United States. The appropriation
of innocent neutral goods must be justified by military
necessity, not by mere wish or desire.

